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Judge Hincks Demands FBI Report 





Bender Conviction Reversed 


The conviction of Richard Earl Bender for refusal 
to submit to induction into the army was reversed by the 
Third Circuit Court of Appeals July 21. Bender, a mem- 
ber of the Brethren in Christ Church, had received a 
two-year sentence from Judge L. Albert Watson in U. S. 
District Court at Scranton, Pa., October 15, 1952. 


William Rahill, Philadelphia defense attorney who 
joined Elvin Souder of Souderton for the appeal, argued 
the case before the Circuit Court June 19. Circuit Judges 
Gerald McLaughlin, Harry Kalodner and Austin Staley 
heard the case. 


The conviction was reversed on two grounds. The 
board had used information not included in Bender’s file 
as part of the basis for denying him C.O. status, and the 
Department of Justice Hearing Officer’s report was 
defective. 


The fact that the local board had violated Selective 
Service regulations by using information not in the files 
was brought out by the testimony of the draft board 
clerk during the trial in District Court. 


Hearing Officer Erred 


The Hearing Officer stated in his report that the 
“registrant has not met the burden of proving beyond 
a reasonable doubt, that his claim for classification as a 
conscientious objector, is based upon that religious train- 
ing and belief required by the Selective Service Act.” 

As to this requirement, the Circuit Court stated, 
. . . we must take the rule pronounced at its face value. 
So construed, it placed too high a burden on appellant. 
Registrant was obliged to show clearly his exemption 
under the statute, but no more than that.” 


Bender had filed his claim for C.O. status (SSS 150) 
more than a year after the filing of his first questionnaire 
(SSS 100). When he filed the C.O. form the board re- 
fused to reopen his classification or grant him an appeal. 
However, he did eventually get an appeal through the 
request of the government appeal agent. 


The Circuit Court concluded that the board’s denial 
of an appeal had not done Bender any “substantial 
harm,” because he was finally given an appeal. However, 
the Court pointed out that “... in our mind,” the board’s 
decision that the Form 150 “did not present new facts 
warranting reclassification brought registrant within the 
appellate right given by Section 6(j).” 


“ 





Nugent Decision Fails to End 
Legal Battle on Secret “Evidence” 





Carroll C. Hincks, Chief Judge for the District of 
Connecticut, whose opinion in the Geyer case was upheld 
and quoted extensively by the Second Circuit Court of 
Appeals and the Supreme Court minority in the Nugent 
decision, has touched off what will probably be another 
long legal struggle. 

Robert Evans, a conscientious objector, was tried 
before Hincks in U. S. District Court at New Haven, 
Conn., July 13. Marvin Karp, the defense attorney, 
attempted to subpoena the FBI report of the investiga- 
tion made on Evans’ appeal for C.O. classification. Karp 
contended that it was necessary to see the report in order 
to determine if Evans had been given a “fair resume” of 
the report by the Hearing Officer. The Nugent decision 
held that the registrant is entitled to a fair resume of the 
evidence against him. 

Judge Hincks agreed with this contention. He stated, 
in reference to the information given Evans, “Now I 
cannot say in the present state of the record that that was 
a fair resume. Maybe it was. Maybe it wasn’t. If the 
report were submitted in response to subpoena, I could 
make a ruling as to whether it was a fair resume or not. 
And unless it is submitted and unless I can find that it 
was a fair resume, I think it must follow that the Govern- 
ment has failed to prove that the classification was valid.” 

U. S. Attorney Questions Judge 

The U. S. Attorney asked if the report should be 
submitted to the judge for his personal examination. 

“No,” replied Judge Hincks, “I don’t believe that I 
can sanction a procedure whereby in a criminal case the 
Court can inspect, any matter that is not available to 
defendant’s counsel—with this one exception, however: 
I think as to a matter which is privileged the Court may 
have such an inspection; that is, as to matters which are 
claimed to be privileged, the Court must make a pre- 
liminary inspection so that if the privilege is sustained 
the matter shall not be published. 

“With respect to the situation here, it is perfectly 
clear to me that the names of informants and witnesses 
covered by the investigative report are privileged; so 
that, even if the report were submitted to me, I should 
rule that those names should not be disclosed. It is very 
hard for me to see how there can be any further or 
broader claim of privilege on behalf of the Government.” 

The case was adjourned until the U. S. Attorney could 
get a ruling from the Attorney General on whether or not 

(Continued on page 2) 
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NEWS NOTES 








C. O. Aids Mexican Prisoners 


A concern of Robert Beach, a conscientious objector 
inmate at the Medical Center for Federal Prisoners, 
Springfield, Missouri, has resulted in a gift of 200 Span- 
ish-ianguage books to the prison library. Winslow Ames 
implemented the concern for the Mexican inmates. 

About 125 Mexicans are incarcerated at Springfield. 
Most of them are “wetbacks” jailed for illegal entry into 
this country. Many of them cannot read English, and 
several are illiterate. Beach was concerned about the lack 
of educational materials and reading matter for these 
men, so he discussed the problem with Winslow Ames. 

Ames visits C.O.’s at the institution for the Episcopal 
Pacifist Fellowship, the Des Moines Regional Office of 
the American Friends Service Committee, and the Cent- 
ral Committee for Conscientious Objectors. He got in 
touch with Carlos Fallon, a native of Colombia, South 
America, who had spoken in Springfield on the promo- 
tion of better relations between North and South 
America. 

Fallon persuaded the Mexican Ministry of Education 
to donate the books to the Medical Center. The books 
were forwarded under diplomatic frank from the Mexi- 
can Counsel General in Washington. 

The entire project was written up, complete with pic- 
tures, in the Springfield News and Leader June 21. 

Robert Beach, a non-registrant, was released from 
Springfield June 24 after serving 2614 months of a three- 
year sentence. He did not apply for parole but was re- 
leased upon the completion of his sentence less credit for 
“good time.” 








Naturalization 
of 


Conscientious Objectors 


A brief outline by Lyle Tatum of the gen- 
eral facts in the historical developments and 
the present legal situation in relation to the 
naturalization of objectors. %: 


Details of Doctors Draft 
Affecting C.O.’s 


—a thorough, technical analysis by George 
Loft of the new doctors draft which has been 
extended to June 29, 1955. Every special 
registrant should have a copy of this release. 


ORDER FROM CCCO 


Single copies of these new. mimeographed 
releaSes available free of charge upon request. 




















Philadelphia Pacifists Fined 


Charles Walker, executive secretary of the Philadel- 
phia Fellowship of Reconciliation, and five other partici- 
pants in a street meeting were arrested in Philadelphia 
July 22. The meeting was sponsored by the FOR, and 
the speakers advocated Christian pacifism. 

Although the Philadelphia city solicitor, as well as 
the U. S. Supreme Court, has ruled that no permit can 
be required for such meetings, the arrests were made 
because of the lack of a permit. 

Apparently when the police became convinced that 
no permit was required, the charge against those arrested 
was changed to “breach of the peace.” On this charge, 
three girls and three men who took part in the meeting 
were found guilty and each fined $5 plus $9 costs. 

Two bystanders who questioned the right of the 
police to make them move on down the street were also 
arrested. All eight persons spent the night in jail. 

The convictions are being appealed by the Philadel- 
phia branch of the American Civil Liberties Union. 

On the following night a protest demonstration was 
staged by the War Resisters League. Six WRL members 
carried large posters reading “DANGER,” and others 
handed out 1,000 leaflets to persons going by the corner. 

The leaflet, also headed “Danger,” warned “Watch 
what you say on this corner.” 

Police, newspaper photographers, and ACLU repre- 
sentatives turned out to watch the demonstration which 
was carried on for two hours with no disturbances. 


Neanderthal Man Sentenced 


(Reprinted from. the Los Angeles News) 

Chicago, June 9, (UP) A judge gave a five-year jail 
sentence yesterday to a youth who said he failed to report 
for Army induction because he was a “descendant of 
Neanderthal man.” 

James Pharr, 25, pleaded guilty, but told Federal 
Judge Joseph Perry he had a reason for dodging the 
draft. 

Pharr said he found a “relationship” when he saw 
a statue of Neanderthal man at the Chicago Museum of 
Natural History. 

He said he found a striking resemblance between the 
contours of the Neanderthal skull and his own. Thus, 
he said, he believed he was immune to the draft. 

Perry sentenced Pharr after a psychiatrist reported 
he found the youth “normal and clear.” 


FBI REPORT DEMANDED 


(Continued from page 1) 
to disclose the report on this basis. As we go to press, no 
word has arrived from Washington. 
Court Gets Nugent Petition 

Meanwhile, the Nugent case has not yet been ended. 
Hayden Covington, who argued the case before the Su- 
preme Court, has petitioned the Court for a rehearing 
on the Nugent argument. Chief Justice Vinson has 
granted a stay of mandate pending the Court’s decision 
on the rehearing petition. The stay allows Nugent and 
Packer to remain out of prison while the petition is 
pending. 

The Court will probably announce its decision when 
the new term opens October 12. The Supreme Court 
seldom acts favorably on a request for rehearing. 
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Presbyterians Support C.O.’s 


The Presbyterian General Assembly which met in 
Minneapolis May 28-June 3 continued its support of con- 
scientious objectors. 


The following statement in the report of the Standing 
Committee on Social Education and Action was adopted: 


“We also re-affirm the right of individuals to assert 
their conscientious objection to military service on the 
basis of religious conviction. We lay upon the conscience 
of our churches, both on the local and the presbytery 
levels, their duty to provide for these men spiritual guid- 
ance and every assistance necessary. We would also call 
attention to the fact that as a young man reaches ma- 
turity he may change his attitude or begin to become 
articulate about it, and that such a change or articulation, 
if made in sincerity and with integrity, should be sup- 
ported by the Church and respected by the Selective 
Service Authorities.” 





Fathers to be Drafted 


Under a new executive order (No. 10469) signed by 
President Eisenhower July 11, registrants without chil- 
dren now who have children after August 25, 1953, will 
not automatically qualify for a III-A (dependency defer- 
ment) classification. Registrants who have children now 
or before August 25 will retain III-A classifications, un- 
less, of course, they are eligible for some other classifi- 
cation lower in the classification order. 


For deferment purposes, a child is a dependent from 
the time of conception. In establishing a claim for defer- 
ment because of a child not yet born it is necessary for 
the registrant to file a certificate by a licensed physician. 

Except for registrants with children previous to 
August 25, III-A classifications will be given only where 
induction would cause “extreme hardship and privation” 
to dependents. This has always been the only basis for 
III-A classifications for special registrants. Deferment on 
this basis is generally difficult to get. 

As the law now stands, this new regulation will not 
-affect C.O.’s now performing their two years of civilian 
work. However, in some cases during World War II 
similar changes became important in such things as de- 
pendency discharges or time of regular discharge. There- 
fore, it is probably advisable that men now classified 
I-W and doing civilian work notify their local boards if 
they can prove fatherhood previous to August 25, even 
though such notification will not affect their present 
status. 





Since the story on the difficulties of placing CCCO 
advertising reported in the June issue of NEWS NOTES, 
ads have been placed in the Bergen (N. J.) Evening 
Record and the Dairy Goat Journal, published at 
Columbia, Mo. 








Department of Lesser Worries 


A dishonorable discharge is by implication 
included in a death sentence. 


Page 206, Manual for Courts-Martial. 




















Judge and Convict Agree 


In an interesting coincidence a judge and a prison 
inmate recently agreed on the need for psychiatric care 
for many veterans. The ideas were expressed in a court 
decision and a prison magazine at about the same time. 


An article entitled Fruits of War published in the 
June issue of The Clock, the inmate magazine of the 
Idaho State Prison, stated in part, “One of the first as- 
pects of the entire situation, is the continual motto on 
the lips of the non-commissioned officers, ‘Kill, or be 
killed.’ Insofar as the preservation of life is concerned, 
quite possible this is capable of inciting in a man the 
hatred sufficient to pull the trigger on his weapon, thereby 
releasing a projectile sufficiently capable of snuffing out 
the existence of man, in seconds. 


oe 


- upon return, a man, having lost his respect for 
human life via the battlefield and the business end of a 
rifle, kills one of his fellowmen, simply carrying out the 
aphorism ‘Kill, or be killed’... . : An estimate of 90% 
penal population being made up of veterans could hardly 
be contested. However, not all of these, or even for that 
matter, but a small percentage, are convicted of taking 
of a fellow human’s life. However, even though this is 
so true, almost every veteran in a penitentiary is there 
because he lost his respect, quite possibly subconsciuosly, 
for human life . 


“Undoubtedly, something that was taught and _ in- 
culated through the years of infancy, and beat out 
through 6 to 14 weeks of the same inculation, along with 
two or three years of battle fatigue, produced a psycho- 
logical malformation of emotional responses. Therefore. 
the only method of curing this, would be through modi- 
fied methods of psychoanalysis.” 


The article then goes on to advocate that every draftee 
who sees combat should be given six months in a 
“psychological convalescent center” before discharge. 


The opinion of the judge was reported in the Phila- 
delphia Evening Bulletin for June 17 as follows: 


“Jack Kyle, 26, a Navy gunner in World War II, was 
sent to the Norristown State Hospital today for ‘detrain- 


ing’ by Judge William R. Toal in Media. 


“ ‘There are probably a lot of men in the country 
today such as you who were trained by our government 
to kill,’ said Judge Toal. ‘Some of you apparently need 
some ‘detraining’ treatment.” 

“Last April 7 Kyle holed up in his apartment at 222 
Avon Road, Bywood, and fired at besieging policemen 
with a rifle. He was subdued with tear gas. He later 
said he remembered nothing about the incident.” 
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THE COURT REPORTER 


I PROSECUTIONS 
Sentenced since last issue 
5-26-53 Monty Prothero, 344 years, (Seattle, 
Wash.) Judge John Bowen 
6-2-53 Everett Johnson,.1 yr. & 1 day, (Peoria, 
Ill.) Judge J. Leroy Adair 
7-7-53 Andrew Yoder, probation, (Columbus, 
Ohio) Judge Mell Underwood, Yoder 
was charged with leaving his I-W assign- 
ment, probation granted on his agree- 
ment to return to work. 
Appeals 
7-13-53 Andrew Borisuk, conviction affirmed, 
3rd Circuit Court of Appeals 
7-21-53 Richard Bender, conviction reversed, 3rd 
Circuit Court of Appeals 
Recommitted to prison after appeal lost 
4- -53 Ted Head 
Arrests since last issue, 
Illinois—Harlan McCall 
New Jersey—Charles Radeker 
New York—Richard Blazej, Park Honan, George 
Hall 
(All prosecutions fer refusal to report for or sub- 
mit to induction unless otherwise noted.) 


II RELEASED FROM PRISON 
On Parole 
6-8-53 Rudy Linan 
6-22-53 Willie Rogers 
6-23-53 Roy Elder 
7-29-53 Harold Gilmore 
Good time 
6-24-53 Robert Beach 
III MEN CURRENTLY IMPRISONED 
Ashland, Ky.—Clifford Walter, Don Begeman 
Danbury, Conn.—Wilbert Wilson, Paul Zimmer- 
man, James Wenger, Gene Sharp 
Florence, Ariz—Don Rowland 
La Tuna, Tex.—Jack Jenewin 
Milan, Mich.—Robert Suydam, Richard Smith, 
Richard Collard, Omen Swenson 
Mill Point, W. Va.—Loy Imboden 


Daniel Alvies Acquitted 


The June issue of NEWS NOTES reported the acquit- 
tal of Daniel Alvies by Judge Carter in San Francisco. 
However, full details of the case were not available at 
that time. 


According to the Northern California FOR (Fellow- 
ship of Reconciliation) Newsletter, Alvies is a religious 
objector who has had extensive Bible training by his 
father, but he does not belong to a church. Both the 
recommendation of the hearing officer and the Depart- 
ment of Justice emphasized the lack of church member- 
ship. 

Of this, Judge Carter said, “The significant thing 
about Alvie’s case is that he does not belong to a particu- 
lar religious sect or organization. But there is nothing 
in the statute or regulations which requires membership 
in a sect or organization in order to qualify as a con- 
scientious objector.” 


Carter also held that there was no basis in fact in the 
selective service file for the denial of C.O. classification. 


Clarence Rust of Oakland, California, was the defense 
attorney. 





McNeil Island, Wash.—Richard Barrett, Hubert 
Barnes, Glenn Peters, Robert Tyrell, Em- 
mett Blincoe, Martin Mayden, Ernest 
Holmes, Robert McCorkle, Nehemiah 
Ames, Gerald Bullis, Monty Prothero 

Petersburg, Va.—Larry Atkins, Gordon Oehser, 
Vasyl Sereda, Philip Mulligan, Janney 
Wilson 

Springfield, Mo.—Robert Starkweather, Clarence 
Bryan, Ted Head 

Tucson, Ariz—Fred Hildebrand, Elden Taylor, 
Gaetano Brancaleone, Dan Talmachoff 

Institution not verified—Faetano Ranclioni, Ever- 
ett Johnson 

Total number of C.O.’s convicted since 1948 to 

date: 208 (This is a minimum number, since 

J.W.’s and Muslims are not included, and we miss 

a few.) 
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